MEE Question I
A mother was shopping with her six-year-old son at Big Box store. The son was visually
impaircd, so his rnother, conccrncd about crowding and jostling by other patrons, rcstrained him
by placing her hand on his shoulder and instructed him to remain in her grasp. Despite his
mother's effofts, the son broke free of her grasp and ran toward a nearby candy display. Because
he was running and visually irnpaired, the son did not notice some cheesecake on the floor in the
store's self-serve dining area; the cheesecake was flattened and dirty. The son slipped on the
chessccake and f'cll to the floor, suffcring physical injury. Another customcr unsuccessfully
atternpted to help the son to stand, worsening the son's injury by negligently twisting his arm.
Big Box had in place a policy instructing employees to take steps to promptly clean known
hazards on the floor, but it did not assign an employee to monitor floor conditions. Big Box
cmployecs do not know wherr any employee had most recently inspected the ffoor or when the
floor had last been cleaned. The self-serve dinirrg area includes displays that contain takeout
food, including cheesecake. These displays had last been stocked several days before the son
slipped on the cheesecake. On the day the son slipped and f'ell, a store employee had walked by
the self-serve dining area before the son slipped but had not noticed the cheesecake on the floor,
The mother has filed a negligence claim on her son's behalf against Big Box and the customer
who attempted to help the son. Both Big Box and the customer claim that the son was negligent.
Under the applicable standard of care, are the facts sufficient for

a

jury to find that

a

jury to find that Big

the

son acted negligently? Explain.
2

Under the applicable standard of care, are the facts sufficient for
Box acted negligently? Explain.

3

Can the customer be held liable for enhancing the son's injury? Explain.

4

Assuming that only Big Box and the customer were negligent and can be held liable, can
the son recover the full amount of damages from Big Box only? Explain.

Do not address the effect of any "Good Samaritan" statute.

1)

L Whether, under the applicable standard of care, the facts

are sufficient for a

jury to find the son acted negligently when he ran, slipping on the cheesecake.
Under negligence theory there are four factors to determine negligence. Duty,
breach of that duty, causation, and damages. The standard of duty is how a
reasonably prudent person in similar circumstances would act. A child has a

different type of duty. The standard for a child is a reasonable child with similar
age, intelligence and abilities would act. Breach is

if the conduct of the person

not in conformity with that duty. Further, causation is defined by proximate,

is

if

the conduct was foreseeable, and actual, but for the person's negligence would

the injuries had occurred. Then damages.
Here, Son is 6 years old and visually impaired. The duty that the child owes is
one that a reasonable child in like circumstances, such as a six year old child that
is visually impaired, would have acted in the situation.

A child of the age of 6

would likely run towards a candy display, but would understand not to when the
mother has instructed not to do so and was grasping the child. Though,

a

visually impaired child would likely not run in a crowded area, especially when
they could not see. The child was visually impaired and did not see the
cheesecake on the floor, therefore slipping on it. Since a child

with similar age

and characteristics would not have ran in a crowded area the child can be held to
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have breached his duty of care. Further, the running was a cause of the injuries,

it was foreseeable that a child running in a store that could have food on the
ground would slip, and but for the child running he would not have slipped on
the cake. The injuries happened because of the negligence of the child.

Therefore, under the applicable standard of care, the jury could find that the son
acted negligently.

2. Whether, under the applicable standard of car, the facts are sufficient for a

jury to find that Big Box acted negligently.
Under negligence theory there are four factors to determine negligence. Duty,
breach of that duty, causation , and damages. The standard of duty is

if

a

reasonably prudent person in similar circumstances would act. The Duty of a
store owner would include to keep the patrons of the store safe. Breach is

if the

conduct of the person is not in conformity with that duty. Further, causation is

defined by proximate, if the conduct was foreseeable, and actual, but for the
person's negligence would the injuries had occurred. Then damages.
Here, the duty that Big Box owed to the patrons was to keep them safe in the
store. In order to keep patrons safe in the store a storeowner in similar
circumstances would have cleaned the floors and had employees assigned to

monitor the floors, especially in a food area where food can be dropped. Here,
there was a policy in place for employees to take steps to promptly clean known
hazards on the floor, but Big Box did not enforce the policy. The employees did
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not know when any employee had most recently inspected the floors or when the

floor was last cleaned. Although a store employee had walked by the area before
the son slipped and didn't notice the cheesecake, he was not assigned to clean the

floors so he was more than likely not paying attention. Since Big Box did not
enforce it's policy of clean floors to keep the patrons safe, they breached the duty

of care. Further, it is foreseeable that there would be cake on the floor because it
is a cake shop where people eat, and it is likely someone would slip on cake that
is on the floor, therefore Big Boxes conduct was a foreseeable cause. Further,

but for Big Box not inspecting or cleaning the floors, the incident of the child

slipping would not have happened. Therefore, Big Box was a proximate and
actual cause of the slipping. The son suffered physical injury from the slip and

therefore damages. There are sufficient facts for

a

jury to find Big Box

negligent.

3. Whether the customer that attempted unsuccessfully to aid the child can be

held liable for enhancing the son's injury.
Under negligence theory there are four factors to determine negligence. Duty,
breach of that duty, causation, and damages. The standard of duty is how a
reasonably prudent person in similar circumstances would act. Breach is

if the

conduct of the person is not in conformity with that duty. Further, causation is
defined by proximate, if the conduct was foreseeable, and actual, but for the
person's negligence would the injuries had occurred. Then damages
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A person does not have a duty to rescue. If

a person rescues another, they should

not do so negligently. Here, the customer had negligently twisted the child's arm
causing funher injury. A reasonable person in the customer's position would

likely not have negligently twisted the child's arm. Since the customer had acted
negligently when helping the son, it was an intervening cause to the further
injuries. An interveneing cause is one that disrupts the chain of events, and is a
substantial cause to injuries. Here, the twisting of the arm resulted from the harm

to the child, therefore being a cause in fact to the injuries - it was foreseeable the

twisting a child's arm would injure the child and but for the customer twisting
the child's arm further injuries would not have happened. The Customer, since

acting negligently, can be held liable for the extra damages to the child's arm.
4. Whether the son can recover the full amount of damages from Big Box only,
when the customer and Big Box were negligent.

Under the theory

ofjoint

and several liability, parties are both liable together

and separately, which means that

if two parties

are negligent one party can be

sued for the negligence. The party can then recover from the other negligent

party in another proceeding. Here, there are two parties that are negligent. The
mother can go after Big Box and hold him severally liable for the negligence in
whole and receive the full amount in damages. Then Big Box can go after the
customer as well and recover for their portion of negligence.

END OF EXAM
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MEE Question

2

Carlos, Diana, and Ethan own all the shares of Winery Inc., which is incorporated in State A.
They are equal shareholders of the corporation and the only members of its board of directors.
They share responsibilities in the corporation's vineyard and winery. They have no shareholders'
agreement.

Recently, Carlos and Diana decided that it would be a good idea to change the corporation's
busincss model. In addition to producing wines from the corporation's own small vineyard using
sustainable, organic farming methods, they believe that the business should expand to buy grapes
from local vineyards that produce grapes using such methods. They believe this new focus will
allow them to attract new customers interested in organic wines. They also see this change and
expansion to their business as a way to promote environmentally sustainable organic grape
cultivation in their region.
To make this shift in the corporation's business, Carlos and Diana have decided that the
corporation should become a "trenefit corporation." A benefit corporation, authorized by many
states, is a type of for-profit corporation that defines in its articles of incorporation a social or
environmental purpose. Benefit-corporation law insulates directors from liability for rnaking
business decisions that serve this defined social or environmental purpose, even when their
decisions may negatively impact shareholder profits.
State A has adopted the Model Business Corporation Act, n hich does not explicitly provide for
benefit corporations. State A courts have held that domestic corporations must seek to maximize
shareholder profits.

State B, which is adjacent to State A, also has adoptcd the Model Business Corporation Act but
has modified its corporate statute to provide fbr the formation of benefit corporations. To form a
benefit corporation. the articles of incorporation rnust indicate that the corporation has opted to
be a benefit corporation and must state a social or environmental purpose for the corporation.
The State B statute insulates directors frorn liability for claims that they did not seek to maximize
shareholder profits if their decisions are consistent with the corporation's stated social or

environmental purpose.
Carlos and Diana have decided that they can best carry out the ncw business plan by creating a
benefit corporation in State B to operate in State A with the stated social and environmental
purpose of "promoting sustainable and organic vineyard, winery and production practices."
They will incorporate the new bene{it corporation as Organic Wines Corp. and be its only initial
shareholders. Once this corporation is created, they will cause Winery Inc. to merge into it with
allthe Winery Inc. shares converted into shares of Organic Wines Corp.
Ethan is opposed to the plan, but Carlos and Diana support it.
Can Ethan block the merger of Winery Inc. into Organic Wines Corp. by voting against

it? Explain.

2.

lf Winery lnc. merges into Organic Wines Corp., does Ethan have a right to demand that
hc receive payment in cash (instead of receiving shares in Organic Wines Co.p.) equalto
the fair value of his sl'lares in Winery Inc.? Explain.

a
J

Assume that Ethan becon:es a shareholder of Organic Wines Corp. Could Ethan
successfully sue the Organic Wines Corp. directors in State A for prornoting sustainable
and organic practices at the expense of maximizing shareholder profits? Explain. Do not
discuss whether that suit would have to be dircct or dcrivative.

2)

1.

Abilify to block the merger by voting against it
At issue is whether

a

minority shareholder can block a merger of a corporation

into another corporation. When one corporation merges into another corporation
by converting all of its shares into shares of the other corporation, that is
considered to be a fundamental change of the corporation's business.
Fundamental changes require the board of directors to meet and vote by a

majority to pass a resolution, which is then presented to and voted on by the
corporation's shareholders.

If a majority of the shareholders entitled to vote

approve the resolution, it passes and the fundamental change can take place.

Here, Carlos, Diana, and Ethan own equally all the shares of Winery Inc.

("Winery"), and are the only members of its board of directors. Carlos and Diana
support the plan to cause Winery to merge into Organic Wines Corp.

("Organic"), with all the Winery shares converting into shares of Organic, while
Ethan opposes the plan. As stated above, this constitutes a fundamental change

in the corporation's business. However, because Carlos and Diana hold a

majority of seats on the board of directors (2 out of 3) and collectively own

a

majority of the shares entitled to vote (213), they can vote to approve the merger
plan. Thus, Ethan

will not be able to block the merger by voting

2. Right to demand payment in cash
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against it.

At issue is whether

a

minority shareholder in a close corporation has a right to

demand that he receive payment in cash for his shares equal to their fair market

value when the corporation approves a fundamental change that he opposes.
Close corporations have few shareholders and its shares are not publicly traded;
therefore, there is no ready market for the corporation's shares. As such,

minority shareholders have appraisal rights. That is, a minority shareholder has
the right to demand cash payment for his shares equal to their fair market value

if the corporation approves

a fundamental change that he opposes. In the case

of

a merger, as here, the law does not want to force a shareholder to be a

shareholder of a new corporation against his

will. While a shareholder of a

publicly traded company could simply sell her shares on the market,
shareholders of a close corporation do not have that option.

Here, Winery is a close corporation because it has only three shareholders and
there is no ready market for its shares. Thus,

if two of the shareholders

agree to

approve a fundamental change in the corporation's business, as here, the other
shareholder (Ethan) has no ability to stop it. As such, Ethan has a right to
demand that he receive cash payment equal to the fair value of his shares in

Winery.
3. Suit in State

A

At issue is whether a corporation properly formed under one state's laws can
be sued in another state for failure to abide by that state's laws. Here, State
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A

law does not explicitly provide for benefit corporations, but State A courts have
held that domestic corporations must seek to maximize shareholder profits. On
the other hand, State B law provides for the formation of benefit corporations

if

the articles of incorporation indicate that the corporation has opted to be a

benefit corporation and state a social or environmental purpose for the
corporation.

If Carlos and Diana properly incorporate Organic

as a benefit corporation

under State B law with the stated purpose of "promoting sustainable and organic
vineyard, winery, and production practices," it

will not be considered

a

"domestic" corporation for purposes of State A law, but rather would be
considered a foreign corporation. The fact that Organic

will

A is irrelevant. Therefore, Ethan could not successfully

sue the Organic directors

do business in State

in State A for promoting sustainable and organic practices at the expense of
maximizing shareholder profits because that law does not apply to corporations
formed under the laws of foreign jurisdictions.

END OF EXAM
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MEE Question

3

Fifteen years ago, a woman moved to State A for a ternporary job. Shortly after moving to
State A, the woman met and brieffy dated a man who lived in State A.

Eight months after her relationship with the man ended, the woman, still living in State A, gave
birth to a daughter. She then moved to State B with her daughter. The woman was certain that
the man was the daughter's father because he was the only person she had had sexual intercourse
with while she was living in State A, but she did not contact him to tell him of her pregnancy or
the daughter's birth. The woman had no other children. She and the daughter lived together as a
two-person household exclusively in State B. The woman told her family and her daughter that
the daughtcr's father had been killed in a car accidcnt.
Two months ago, the daughteq age 14, overheard a conversation between the woman and her
oldest friend. The friend said, "Your daughter's father is now an important scientist. His rnost
recent research is in today's new'spaper. Don't you think your daughter should meet him?"
The daughter, shocked, found the newspaper and emailed the scientist whose research was
described in the paper. In the email, she identified her mother, recounted the conversation she
had overheard, and suggested DNA testing. The man agreed to cooperate, and the test confirmed
that he was the daughter's biological father. The daughter told the man that she wanted to live
with him at his home in State A. The man, wanting to get to know his daughter better, agreed and
sent her a bus ticket, which she used without her mother's permission.
Three weeks after the daughter's arrival in State A, the man sued in a State A court to establish
his paternity, to gain sole custody of the daughter, and to obtain ohild support from the woman.

fhc man had the womarl served personally in State B.
Under State A's long-ann statute, the State may exercise personaljurisdiction over a nonresident
for purposes of determining paternity, child custody, and child support if "the individual engaged
in sexual intercourse in this State and the child may have been conceived by that act of
intercourse." State A's paternity statute permits the "mother or alleged father to sstablish
paternity at any time during the mother's pregnancy or within 2l years after the child's birth."
The woman moved to disrniss the man's suit, arguing that State A s exercise of personal
jurisdiction over her would violate her rights under the due process clause of the Fourteenth
Amendment. The trial courl denied her motion, and the lvoman made a special appearance,
preserving her right to appeal on the jurisdictional issue. At a hearing on the merits, the woman
argued, based on a series of United States Supreme Court opinions, that a putative father may not
establish his patcrnity years after his child's birth unless he rcgistcred with a putative father
registry or actively participated in his child's care. She also argued that the court lacked authority
to issue either a child custody or a child support order.

Did the State A court's exercise of personaljurisdiction over the woman violate her rights
under the due process clause of the Fourteenth Amendment? Explain.

2.

Assuming that the State A court properly exercised personal jurisdiction over the woman,
and that the man's paternify is undisputed, does the court have subject-matter
jurisdiction to
(a) award the man sole custody of the daughter? Explain.

(b) require the woman to pay the man child support? Explain.

3)
(1) Whether State A's exercise of personal jurisdiction violated the woman's
rights under the due process clause of the 14th Amendment.

In general, the due process clause of the 14th amendment applies to state action.
More specifically, in order for a state to properly adjudicate a claim and determine
the rights ofpeople at issue, the state must have proper personal jurisdiction over
the parties. Personal jurisdiction exists ifthere's a proper constitutional basis
which can include a state long-arm statute. In addition, the court must establish
that the defendant has minimum contacts and that jurisdiction over them would not
offend traditional notions of fair play and substantial justice. Minimum contacts
may exist if the state has specific or general jurisdiction. Specific may exist when
the cause of action at issue is specifically related to the defendant's contacts with
the state, the defendant could reasonably foresee being haled into court there, and
the defendant has purposefully availed themselves of the laws of State A. Further,
the fairness factors a court may consider typically includes the burden on the
defendant, the state's interest, and the interests of the judicial system at large.
Here, the cause of action at issue pertains to the woman's daughter who is now in
State A visiting her biological father. There is a state long arm statute permitting
personal jurisdiction over an individual whom has "engaged in sexual intercourse
in this State and the child may have been conceived by that act of intercourse.,' As
such, the woman would fall under the reach of this long arm statute because she
engaged in sexual intercourse in State A 15 years prior and there is a very strong
likelihood that the child was conceived in State A because the daughter's father
was the only person she had sex with while living in State A. Moreover, the state
also has a statute that permits the determination of parental rights to be brought "at
any time . . . within 2l years after the child's birth.
Here, the child is only 1 5 or
16 years old and thus the time frame is proper.

"

The woman will likely argue that she does not have sufficient minimum contacts
to State A. However, the cause of action is related to parental rights and State A is
where she became a parent because it is where the child was conceived, and where
the woman gave birth. As such, she could reasonably foresee being haled into
State A court with regard to her contact with State A pertaining to parental rights.
Moreover, the other parent lives in State A still. In sum, the court has statutory and
specific jurisdiction because the woman has minimum contacts with the state
pertaining to the specific cause of action. In addition, the faimess factors would
not negate the court's exercise ofpersonal jurisdiction. State A has an interest in

adjudicating the parental rights of citizens within it's borders including those of the
unwed biological father whom still resides in State A. In addition, it may not be
too burdensome on the defendant to litigate in State B. The fourteen year old
daughter took a bus on her own to State B, thus the mother could also likely travel
without suffering an undue burden. Moreover, the interests of the judicial system
would likely weigh in favor of adjudication in State A. Again that is where the
conception occurred, the birth occurred, and where the daughter and father are
currently located. Overall, the court likely did not err in exercising personal
jurisdiction over the woman in light of the above facts.

(2Xa) Whether the court has subject matter jurisdiction to award the man
sole custody of the daughter.

In addition to personal jurisdiction, a court must also have proper subject matter
jurisdiction to adjudicate the rights of parties. With child custody, the majority of
states have adopted the UCCJEA which provides for special rules regarding proper
subject matter jurisdiction over child custody. Under the UCCJEA, a court will
have proper subject matter jurisdiction to adjudicate a child custody issue if the
state is the "home state" of the child. In general, the home state is the state
wherein the child has resided for the last six months, or if the child is absent from
the state, it is the state where the child resided within the past six months and a
parent of the child still remains in that state. If no state satisfies this meaning of
the "home state" then the home state is defined as the state with the most
significant or substantial relationship to the child. Once the home state is
established, that state has exclusive continuing jurisdiction to adjudicate child
custody matters and may not be replaced by a different home state unless the
parent/child reside elsewhere or agree to consent to the jurisdiction elsewhere
which would terminate the home state's exclusive continuing jurisdiction.
In light of these rules, the question is whether State A is properly the daughter's
"home-state." IJnder the present facts, the child has resided in State A for a mere
three weeks upon the receipt of a bus ticket from her father. Prior to those three
weeks, she resided in State B with her mother for approximately thirteen or
fourteen years. Because three weeks is not long enough to satisfy the six-month
requirement under the UCCJEA, and because the daughter has resided in State B
for the six months prior and her mother still lives there, State A likely does not
have proper subject matter jurisdiction to adjudicate the daughter's child custody.
Consequently, the father would likely need to wait until the daughter has resided
with the father in State A for six months or longer to properly establish State A as

the "home state."

(2)(b). Whether the court has proper subject-matter jurisdiction to require
the woman to pay the man child support?
Most states adhere to the UIFSA with regard to child support issues. Further,
parents are expected to provide for their children and such support may judicially
enforced under the UIFSA. Because child support is of great interest to the
govemment and society at large, the UIFSA contains special rules regarding
subject matter jurisdiction. Under the UIFSA, subject matter jurisdiction may exist
over a non-resident parent if that parent previously lived in the forum state,
engaged in sexual intercourse resulting in the conception of the child at issue, or if
the non-resident parent was served process or consented to thejurisdiction of the
forum state. Here, the woman was served process in State B, and even though she
appeared in State A court regarding the matter, this did not constitute consent
because she entered a "special" appearance. A special appearance preserues the
issue ofpersonal jurisdiction rather than resulting in consent and waiver like a
general appearance would. Despite the special appearance and lack ofservice of
process in State A, the mother did previously live in State A and she engaged in
sex that led to the child's conception in state A. As the facts state, the mother
lived in State A for a temporary job and she was "certain" the man was the father
because he was the only person she had sex with while living in State
A. Consequently, per the UIFSA subject matter jurisdiction rules, the court would
have proper jurisdiction regarding child support.

END OF EXAM

MEE Question 4
A police olicer patrolling in his squad car after dark saw a woman lying on the sidewalk near an
intersection. A teenage girl standing near her yelled, "Help! That guy just knocked this woman
down and took her purse!" The girl pointed toward a man carrying a white purse and sprinting
away from the scene.
The officer jumped out of his squad car and shouted, "Stop! Police!" He ran after the man down
an alley and between houses. The man leapt a series of backyard fences and ran onto a back
porch. The officer, following behind, jumped over a low fence, heard the rnan furnbling with
keys, and saw him unlock the back door of a house. The man rushed inside and slammed the
door. T'he oflicer tried to open the door, but it was lockcd. From inside the house, the rnan yelled,
"Get off my porch!" The officer kicked the door open. The man was standing just inside the
door, out of breath, and a white purse was on the floor near his feet.
The officer handcuffed the man, grabbed the purse, and walked the man back to the intersection
where the woman was sitting on a nearby bench. The teenage girl was gone.
The woman immediately said, "That's my purse." Then she asked the olficeq "Is that the guy
who took it? I nevcr saw anything. Someone pushed me hard from behind, knocked me down,
grabbed my purse, and took off. I was dazed and just lay there until some girl helped me up."
The officer told the man that he was under arrest and placed him in the backseat of the squad car.

Another officer arrived, and a few minutes later the tecnage girl returned. The girl began
speaking with the second officer, saying, "l was right there. It happened really fast. One second I
was waiting for my bus and reading text messages. The next second I heard a woman scream and
saw some big guy running past me with a purse."
The girl then noticed the man handcuffed in the backseat of the squad car. She shouted, "Oh my
gosh! Fley, I think that's the guy! It was dark, and it happened fast, but, wow. He's right there in
the car. I'm pretty sure that's the guy."
The state charged the man with one count of robbery under a state statute that defines the crime
as it was defined under the common law.

Relying only on his rights under the United States Constitution, the man has moved the trial
court to suppress evidence of the purse and the officer's testimony about where the officer
recovered it. The man argues specilically that the officer's entry into his home without a warrant
violated his constitutional rights. The rnan has also moved the court to prohibit any witness fronl
discussing the girl's on-the-scene identification of him and to prohibit hcr from identifying hirn
in court during trial. He argues specifically that allowing evidence of the teenage girl's
identification would violate his constitutional rights.

l.

Did the officer's warrantless seizure of the man and warrantless scizure of thc purse in
the man's horne violate the man's Fourth Amendment rights? Explain.

2

Would the trial court violate the man's constitutional due process rights by admitting
testirnony that reveals the girl's on-the-scene identification of the man or by allowing her
to iderrtify him in court? Explain.

Do not discuss any confrontation clause issues.

4)

(lXa) The first issue is whether the officer's warrantless seizure of the man
violated the man's Fourth Amendment rights.
The Fourth Amendment prohibits against unlawful searches and seizures by

police officers. Individuals have a right to be free of such invasions in places
where they maintain a reasonable expectation of privacy. Generally, an arrest

of

an individual requires probable cause that the individual committed a crime.

Further, arrest of an individual inside their home requires an arrest warrant
attesting to this probable cause, signed off on by a neutral and detached

magistrate. However, there are a number of exceptions to the warrant
requirement, including exigent circumstances. Exigent circumstances permit an

officer to enter a personal residence without a warrant to effect an arrest when
procuring awarrant under the circumstances would be impracticable. One of
these circumstances is hot pursuit - permitting an officer to chase a fleeing

criminal, even when that pursuit leads into a private residence.
Here, the officer had probable cause to believe the man committed robbery
because the officer saw a woman lying on the ground, and a teenage

girl present

shouted that a guy had just knocked the woman down and taken her purse before

pointing to a fleeing man carrying a white purse. Taken together, there was
sufficient probable cause that the man had committed a crime, which justified
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his arrest by police. Additionally, there were exigent circumstances because the
police officer pursued and chased after the man, ordering him to stop. The man
did not and ran into his house. The hot pursuit exception permitted the officer to
enter the house, even by kicking down the door, to apprehend the suspect.

Stopping at the locked door to obtain a warrant would have permitted the man to
dispose of the purse and therefore get rid of the evidence of the crime and of the
woman's personal property. As such, the officer was justified, and the seizure

of

the man without a warrant did not violate the man's Fourth Amendment rights.

(lxb) The next issue is whether the officer's warrantless seizure of the
purse in the man's home violated the man's Fourth Amendment Rights.
The Fourth Amendment prohibits against unlawful searches and seizures by

police officers. Individuals have a right to be free of such invasions in places
where they maintain a reasonable expectation of privacy. However, once a

police officer is validly in a residence, as the officer here was under the exigent
circumstances/hot pursuit exception, the police officer may seize any items
(such as instrumentalities or profits of the crime) that are in plain view, even

without a warrant. Items permissible to be seized in plain view are those whose
incriminating nature are immediately apparent under the circumstances.
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Here, the police officer validly followed the man into his house (as noted

above). Once there to arrest the man, the officer was permitted to seize any
items in plain view whose incriminating nature was immediately apparent.

Upon kicking down the door, the officer saw the white purse on the floor near
the man's feet, thus in plain

view. The purse's incriminating nature was also

immediately apparent because the teenager had indicated that the robber had
stolen the woman's purse and pointed to a man carrying a white purse. The

officer chased down this same man carrying this white purse, knowing it the
same to have reportedly been stolen. Therefore, its incriminating nature as the

product of a robbery and the property of another was immediately apparent.

[NOTE: It is immaterial for the purposes of the warrantless seizure that the purse
was actually that of the woman and confirmed to be following the man's arrest
because the determination under the plain view exception is based on the

information the officer had at the time of the seizure, rather than in hindsight or
after the learning of additional facts]. Thus, the officer's warrantless seizure

of

the purse in the man's home did not violate the man's Fourth Amendment rights.

(2)(:a) The next issue is whether the

girl's on-the-scene identification was

unconstitutional.
The Fourteenth Amendment entitles all criminal defendants to the due process

law, such that they are granted a fair trial. A witness to a crime may identif,z an
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of

individual as substantive evidence that the individual perpetrated the crime in
question

if the witness had firsthand knowledge

and the ability to perceive the

individual at the time or immediately after the crime. However, police may not
introduce a witness's identification when the identification is made under
circumstances that were impermissibly suggestive. This usually applies to photo
arrays which police design to heavily suggest one individual over others.

However, a defendant's due process rights are only violated when there is state or police - action that make such identification impermissibly suggestive.
Here, the teenage girl alerted cops and pointed to the man as that who had just
assaulted a woman and stolen her purse, and she later indicated to the officer

that she saw "some big guy running past me with a purse." Though she noticed
that it was dark and happened fast, this indicates that the teenage girl got a

sufficient look to identifo the man as the perpetrator. Her identification on the
scene did occur after she saw the man handcuffed in the squad car, so there is an

argument that her identification of the man in the squad car as the perpetrator
was impermissibly suggestive. However, there was no police action. The girl

noticed the man in the car and on her own exclaimed, "H.y, I think that's the

guy!" Police did not request

an identification, and though the arrest of the

particular man may suggest that the man was the robber, the teenager's statement

of her own volition upon seeing the man is permissible to indicate that she was
"pretty sure" that the man was the perpetrator. Therefore, the man's
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constitutional rights would not be offended by permitting introduction of the

girl's on-the-scene identifi cation.

(2)(b) The last issue is whether the girl may be allowed to identify the man

in court without offending his constitutional due process rights.
Generally, a witness may identifz an individual in court as the perpetrator

of

crime if the witness perceived the individual during or immediately after the
commission of a crime. Even if an earlier identification was impermissibly
suggestive and therefore invalid, an in-court identification by the same witness

will

be permissible

if the witness reasonably perceived the defendant

committing the crime either during the commission or immediately after.
Here, the teenager witnessed the robbery firsthand, perceiving the woman
screaming and the man running past. Even though it was dark and happened

quickly, this is likely sufficient to permit the teenager to testifu and identifo the
man in court as the one she saw at the scene. The weight of such identification

may be challenged by the defense counsel on cross-examination, given the
darkness and fast-paced event, but the identification in court would not violate

the man's due process rights.

END OF EXAM
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MEE Question

5

Eight years ago, a testator validly executed a will. The will, in pertinent part, provided:

L l give my house to my friend

Doris.

2. I give my residuary estate, in equal shares, to my friend Alice, if she survives me, and
to my tiiend Bill, if he survives me.
3. If any beneliciary under either of the foregoing two provisions of this will
predeceases me and my will does not expressly provide otherwise, the heirs of the
deceased beneficiary shall take the beneficiary's bequest.
Three years ago,

Bill and Doris died.

Doris died testate, bequeathing her entire estate to a charity. If Doris had died intestate, all of her
probate assets would have passed to her nepheq her sole heir.

Bill died intestate,

and his entire probate estate passed to his daughteE his sole heir.

Last week, the testator died a domiciliary of State A, leaving a probate estate consisting of her
house and a bank account with a balance of $250,000. The testator died with no debts.
State A's anti-lapse statute provides

in its entirety:

Unless the decedent's will provides otherwise, if a bequest is made to a beneficiary who
predeceases the decedent leaving issue surviving the decedent, the deceased beneficiary's
share passes to the issue ofthe deceased beneficiary.
The testator is survived by Doris's nephew, Bill's daughtcr, and Alice. The only relative of the
testator who survived the testator is her sister. The charity to which Doris bequeathed her estate

still exists.
Does the state anti-lapse statute or Clause 3 of the testator's will detennine who takes the
share of a beneficiary who predecsased the testator? Explain.
2

Assuming that Clause 3 of the testator's will applies, who is entitled to the testator's
house? Explain.

3.

Does the residuary bequest to Bill lapse because of the express survivorship requirement
in Clause 2 of the testator's will? Explain.

4.

Who is entitled to Bill's one-half share if the bequest to Bill lapses? Explain.

5.

Who is entitled to Bill's one-half share if the bequest to Bill does not lapse? Explain.

s)
1. Anti-lapse

or Clause 3

At issue is whether the terms of a testator's will supersede

a relevant anti-lapse

statute. Anti-lapse statutes generally provide that when a bequest is made to a

closely-related beneficiary and that beneficiary predeceases the testator, the
beneficiary's share does not lapse but instead goes to the beneficiary's issue.
These statutes protect closely-related beneficiary's and have the purpose

of

protecting the testator's probable intent. However, if the testator specifically
provides in his

will what

the language of the

he wants to happen

if a beneficiary

will controls over that of the relevant anti-lapse

Here, the anti-lapse statute applies "[u]nless the decedent's

otherwise." Clause 3 of the testator's will provides that
under either of the foregoing two provisions of this

will

predeceases him,

will

"[i]f

statute.

will provides
any beneficiary

predeceases me and my

does not expressly provide otherwise, the heirs of the deceased beneficiary

shall take the beneficiary's bequest." Thus, because the testator provided

otherwise in his will, Clause 3 determines who takes the share of a beneficiary
who predeceased the testator.
2. Testatorts house
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At issue is who takes the testator's house. In his will, the testator devised his
house to his friend, Doris. Doris, having died three years ago, predeceased the

testator who died last week. Doris died testate, bequeathing her entire estate to a

charity.

If she had died intestate, all of her probate

assets would have passed to

her nephew, her sole heir. Thus, because the testator's

will provides that the

"heirs" of the deceased beneficiary shall take the beneficiary's bequest, Doris's
nephew should take the testator's house. Doris's disposition of her entire estate to
the charity is irrelevant for purposes of probating the testator's

will,

because the

charity is not an heir of Doris, while her nephew is.
3. Residuary bequest to

Bill

At issue is whether the testator's residuary bequest to Bill lapses because of the
express survivorship requirement in Clause 2 of the testator's

will. In Clause 2 of

his will, the testator bequeathed his residuary estate in equal shares to his friend

Alice, if she survives him, and to his friend Bill, if he survives him. "If he
survives me" is a condition precedent; that is,

Bill has no rights in the residuary

estate unless he survives the testator. Clause 3 of the testator's

if "my will

will provides that

does not expressly provide otherwise, the heirs of the deceased

beneficiary shall take the beneficiary's bequest." The condition precedent in
Clause 2 is an instance where the
because

Bill did not survive

will "expressly provide[s] otherwise."

Thus,

the testator, the condition precedent in Clause 2 was
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not met, and therefore

Bill nor his heirs have any rights to the one-half

the residuary that was originally bequeathed to
4.

Bill (i.e., the gift

of

share

lapses).

Bill's one-half share if the bequest to Bill lapses
At issue is who takes Bill's one-half share of the testator's residuary estate if

Bill

the bequest to

lapses.

If the bequest to Bill

lapses, that one-half share

will

fall into the residuary estate. If the jurisdiction has adopted the "no residue of the
residue" rule (where there are multiple beneficiaries of a residuary estate and
one predeceases the testator, the other(s) do not take the predeceased

beneficiary's share of the residue; rather, it passes by intestacy), then the
testator's sister

will

take the one-half share of the residuary state by the laws

of

intestacy (which provide that when a decedent does not have issue or parents,
his estate is divided among descendants of his grandparents). On the other hand,

if the jurisdiction

has not adopted the "no residue of the residue" rule, then Alice

will take Bill's one-half
5.

share (i.e., she

will

take the entire residuary estate).

Bill's one-half share if the bequest to Bill does not lapse

At issue is who takes Bill's one-half share of the testator's residuary estate if
the bequest to

Bill

does not lapse.

If the bequest to Bill

does not lapse, then

it

will go to Bill's heirs in accordance with Clause 3 of the testator's will. Thus,
Bill's daughter, his sole heir, will take his one-half share of the residuary estate.

END OF EXAM
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MEf, Question

6

A 55-year-old woman had been en'rployed for 30 years as a paralegal at a law firm in State A.
One year ago, a 28-year-old male attorney becarne the firm's paralegal manager.
The attorney began criticizing the woman's work and berating her on nearly a daily basis. He
made derogatory comments about her and her work to the other paralegals and attorneys in the
firm. He nicknarned her "grandma" and told people that "it's time for a new generation to take its
place here."
Three rnonths after he took over as paralegal manageq the attorney fired the woman. To replace
lrer, he hired a 2}-year-old paralegal. He explained the firing to his coworkers by stating that the
woman had stolen valuable supplies from the finn and was neither honest nor trustworthy.

After exhausting all prerequisite administrative remedies, the woman filed an action in the
US District Court fbr the District of State A. Her lawsuit was against the attorney who had fired
her. The woman's complaint states two causes of action. First, the complaint asscrts that the
attorney fired her because of her age, in violation of the federal Age Discrirnination in
Ernployrnent Act of 1967 (ADEA) (under which the attomey is considered an "employer").
Second, the complaint alleges that the attomey made defamatory comments about the woman
to other employees of the law firm, thereby committing a tort under State A law. In particular,
thc woman's complaint alleges that the attomey made comments to othcrs "to the effect that [the
woman] was dishonest and a thief," and that "such comments were false and defamatory." The
wotnan's allegations include the approximate dates of the comments and the identity of persons
to whom they were made, but the complaint docs not recite the exact allegcdly defamatory
language used by the attorney.
The attorney and the woman are both citizens and dorniciliaries ol'State A, where the law finrr's
olfices are located and where all the events in this matter took place. State A pleading rules
require a plaintiff"s defamation claim to "allege the tinre and place wherc the allegedly false
statement was made, the persons to whom it was made, ancl the particular words constituting
defamation." State A courts apply these rules strictly and dismiss complaints seeking damages
for defan:ration if the specific rvords that are alleged to be defamatory are not stated in the
cornplaint.
The attorney concedes that the court has federal-question jurisdiction over the woman's ADEA
claim but has moved to dismiss her defamation claim. The rnotion to disrniss argues (i) that the
f'ederal court lacks jurisdiction over the dcfamation claim becausc it is based entirely on state
law, and (ii) that the woman did not allege the "particular words constituting defamation" as
required by State A.

l.
2.

Should the federal court grant the attomey's motion to dismiss the woman's defhmation
claim on the ground that the federal court lacks jurisdiction over that claim because it is
based entirely on state law? Explain.
Should the federal court grant the attorney's motion to dismiss the wornan's defamation
claim on the ground that the woman did not allege the "particular words constituting
defamation" as required by State A? Explain.

6)

1. The issue is whether the defamation claim arises out of the same transaction

or occuffence as the ADEA claim, giving the court supplemental jurisdiction
over the state-law claim. There are three main types of subject
matter jurisdiction in federal court: federal question jurisdiction, diversity

jurisdiction, and supplemental jurisdiction. Federal question jurisdiction extends
to all cases arising under the laws, Constitution, or treaties of the United States.

Diversity jurisdiction covers cases between citizens of different states where the
amount in controversy is greater than $75,000. Supplemental jurisdiction is
present when the court has federal question or diversity jurisdiction over another

claim, and another claim over which the court would not otherwise have

jurisdiction arises out of the same transaction or occurrence

as the

original

claim. For supplemental jurisdiction, the claims should share a common nucleus

of operative fact, making them part of the same case or controversy, and such
that the parties would expect them to be tried together.
There is obviously no federal question or diversity jurisdiction over the

defamation claim. The claim arises purely under state law, ruling out federal
question jurisdiction, and the attorney and woman are both citizens of State A,

barring diversity jurisdiction regardless of the amount in controversy. The
remaining possibility is supplemental jurisdiction. While the defamation claim
and

ADEA claim both arise out of the woman's employment situation, this alone

1
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is insufficient

if the claims focus on different

aspects of the situation. However,

the two claims appear to be intertwined because at least some of the remarks
were made at the time of the firing, and the attorney explained the firing by
stating that the woman had stolen and was dishonest. The woman's claim that
these remarks were defamatory and false also plays into the

ADEA claim that

the actual reason for the firing was the woman's age. Because the wrongful

termination claim and the defamation claim both arise out of the firing, they
share a common nucleus of fact, and the court can exercise supplemental

jurisdiction over the state law claim. Accordingly, the court should deny the
motion to dismiss the defamation claim based on subject matter jurisdiction.
2. The issue is whether the state or the federal pleading standard applies.

If

a

federal court finds that there are applicable, contradictory state and federal laws
on point, the court must determine which law governs. In the case of a federal
statute conflicting

with a state law, the federal statute governs under the

Supremacy Clause. On the other hand,

if the federal law is a rule of procedure or

evidence, the court must first determine whether the rule is valid under the Rules

Enabling Act. The REA permits the promulgation of federal rules, but to be

valid they may not abridge, create, or modiff a substantive right. If the federal
rule is valid under the REA, the federal court

will apply it. If the federal rule

does affect a substantive right, the federal court

incidentally affects the substantive right.
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will still apply it if it only

In this case, there is a conflict between the state pleading standard and a federal
rule. The standard for pleading in federal court, absent a specific federal rule or
statute requiring a higher pleading standard, is notice pleading. The

plaintiff

must allege enough facts to put the defendant on notice of the claims against it

of

and to state a claim for relief that is plausible on its face, but that is the extent

the requirement. The state pleading rule sets a much higher standard, requiring

allegations of the specific allegedly defamatory words, or else dismissal. Both

of

these standards would apply in this case, so there is contradictory state and

federal law on point. The federal standard is set by Fed. R. Civ. P. 8, not a
statute, so the Supremacy Clause does not apply. However, the court
the federal standard

will apply

if the rule is valid under the REA. The pleading standard

does not affect a substantive right, creating, denying, or modiflring any cause

of

action or other right. Instead, the rule only incidentally affects rights by setting
the standard for avoiding dismissal. Accordingly, the court should apply the
federal standard of pleading, not State A's standard, and deny the motion to
dismiss based on State A's pleading requirements. The woman has alleged

plenty of specifics, including approximate dates, recipients of the comments, and
the subject matter of the comment, to state a plausible claim for relief, and the

court should deny the motion to dismiss altogether.
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