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01  AGENCY 

 Agency 

A. Formation  

 Creation of Agency Relationship 

• An agent is a person or entity that acts on behalf of 

another – the principal.  Agency is a fiduciary relationship, 

and exists if there is:  (1) assent/consent (a formal or 

informal agreement between the principal and the agent); (2) 

benefit (the agent’s conduct on behalf of the principal 

primarily benefits the principal); AND (3) control (the 

principal has the right to control the agent by being able to 

supervise the agent’s performance – the degree of control 

does not need to be significant). 

 

B. Contractual Liability of Principal and Agent 

 Authority of Agent:  Actual Authority 

• A principal is bound to contracts entered into by its agent if 

the agent has actual authority.  Actual authority may be 

express or implied.  Express authority occurs when the 

principal has explicitly told the agent (either orally or in 

writing) that he is entitled to act.  Implied authority occurs 

when either:  (a) the agent believes he is entitled to act 

because the action is incidental or necessary to carry out his 

express authorized duties; (b) the agent has acted similarly in 

prior dealings between the principal and agent (prior 

acquiescence of principal); OR (c) it is customary for agents 

in that position to act in that way.   

 

 Authority of Agent:  Apparent Authority 

• A principal is bound to contracts entered into by its agent if 

the agent has apparent authority.  Apparent authority arises 

where:  (1) the principal holds out another as having 

authority; AND (2) the third-party reasonably relies on that 

authority. 

• A principal holds an agent out as having authority when he:  

(a) gives the agent a position or title indicating certain 

authority; (b) has previously held the agent out as having 

authority and has not published a revocation of said 
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authority; OR (c) has cloaked the agent with the appearance 

of such authority. 

• A principal will be bound to a contract even if the agent 

acted on his own behalf or in violation of specific 

instructions UNLESS (a) the third party had notice the agent 

was exceeding his authority, or (b) the contract/transaction 

was not within the ordinary usages of business (ordinary 

usage includes purchase of goods at a reasonable price).  

Apparent authority is NOT APPLICABLE if the third-

party has actual knowledge that the agent did not have 

authority.  Additionally, a third-party has a duty to make 

further inquiry when the situation suggests that it may be 

unreasonable to believe that the agent has authority. 

 

 Ratification of Agent’s Contracts 

• A principal’s ratification of an agent’s conduct will make the 

principal liable for those contracts entered into by an agent 

without actual or apparent authority.  Ratification occurs 

when the principal:  (1) has knowledge of all material facts 

or contract terms; AND (2) thereafter manifests assent 

(approves) of the same through words or conduct.  Approval 

can be shown through words or inferred from conduct. 

 

 Employee vs. Owner (Sole-Proprietor, Partner, Member, 

Shareholder) 

• Employee:  An employee is a person who (1) is hired to 

work for another person or business (the employer), (2) for 

compensation (salary, wage, fee, and/or commission), AND 

(3) is subject to the employer’s direction or control as to the 

details of how to perform the job.  Associates and Non-

Equity Partners are typically employees of a firm. 

• Sole-Proprietor:  A sole-proprietor is the owner of a sole 

proprietorship.  A sole proprietorship is a single owner for-

profit business, that operates without formally creating a 

business organization. 

• Partner:  A partner is (1) a co-owner of a partnership, (2) 

shares in the profits of the business, (3) is a party to the 

partnership agreement, AND (4) has a capital account (the 

individual accounting of each partner’s investment in the 
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partnership).  Typically, partners share profits and losses 

equally, unless otherwise agreed. 

• Member:  A member is (1) an owner or co-owner of an 

LLC (Limited Liability Company), (2) is a party to the 

Operating Agreement, AND (3) has a capital account (the 

individual accounting of each member’s investment in the 

LLC). 

• Shareholder:  A shareholder is the owner of one or more 

shares of stock in a corporation. 

 

 

C. Vicarious Tort Liability 

 Vicarious Liability:  Doctrine of Respondeat Superior 

• Under the Doctrine of Respondeat Superior, an employer is 

vicariously liable for an employee’s negligent acts if the 

employee was acting within the scope of employment.  A 

party is generally NOT vicariously liable for the torts of an 

independent contractor. 

• An employee acts within the scope of employment when:  

(a) performing work assigned by the employer; (b) engaging 

in a course of conduct subject to the employer’s control; OR 

(c) the conduct is of the same general nature as that 

authorized or incidental to the conduct authorized.  

Conduct is NOT outside the scope of employment merely 

because an employee disregards the employer’s 

instructions. 

• An employee’s act is NOT within the scope of 

employment when:  (1) it occurs within an independent 

course of conduct; AND (2) is not intended by the 

employee to serve any purpose of the employer. 

• An employee’s intentional torts are NOT generally within 

the scope of employment UNLESS the act:  (a) was 

specifically authorized by the employer; (b) was driven by a 

desire to serve the employer; OR (c) was the result of 

naturally occurring friction from the type of employment. 
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 Vicarious Liability:  Employee vs. Independent Contractor 

• A party is generally NOT vicariously liable for the torts of 

an independent contractor.  An independent contractor is a 

person who contracts with another to do something for him, 

but who is not controlled nor subject to the other’s right to 

control with respect to his performance.  The contractor may 

or may not be an agent. 

• Generally, if the principal has the right to control the 

manner and method in which the job is performed, then the 

person is deemed to be an employee of the principal.  In 

contrast, a person subject to less extensive control is 

considered an independent contractor.  Other important 

factors include:  (1) the degree of the employer’s control; (2) 

whether the pay was hourly or by the job; (3) whether the 

employer furnished the tools or other items needed for the 

job; (4) whether the job was for the benefit of the employer's 

business; AND (5) the length of the working relationship. 

 

 Employee Liability for Negligent Conduct & Indemnification 

• Generally, a person is liable for his own negligent conduct.  

However, if an employee acts within the scope of his 

employment in order to further the goals of the employer, 

the employee may seek indemnification from the employer 

for damages resulting from his negligent conduct. 
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How to Use This Study Guide 
 

Each rule in the SmartBarPrep Essay Priority Outline is presented as shown in the sample 

below.   

 

SAMPLE 

 

 
 

 

The title of the rule will be in bold (ex: Negligence Elements).  The Rule Statement (ex: 

A prima facie case for negligence…) will be in one or more bullet points under the Rule Title. 

 

 

Guide to the Frequency and Priority Ratings 
 

 Frequency Ratings 

 

To the left of the Rule Statement is the frequency with which the rule was tested on past 

California Bar Exam essays (ex: 1 of 43 exams). 

 

 

Priority Ratings 

 

In addition, a priority rating (HIGH, MED, or LOW) will be listed in the color-coded 

circle next to each rule. 

 

 

HIGH =  High Priority (these are the most important and frequently tested rules) 

MED = Medium Priority (these rules are tested slightly less frequently, but are still 

important) 

LOW =   Low Priority (these rules have been tested the least) 
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The purpose of providing the HIGH/MED/LOW priority rating and the frequency is so you can 

see how often each rule has been tested compared to the other rules at a glance, and prioritize 

your studying to focus on the most important and frequently tested rules first and foremost 

before moving onto the less important ones. 

 

The priority ratings are based upon how often that rule has been tested in the past, and are 

based on the following methodology: 

 

 

Priority Frequency of Occurrence 

 

HIGH 

 

4+ exams 

 

 

MEDIUM 

 

 

2 or 3 exams 

 

 

LOW 

 

 

0 or 1 exams 

 

 

 

Although a rule with the rating of LOW or MED has shown up only once or a few times 

in the past, that rule may still show up on future bar examinations.  Therefore, such rules should 

NOT be ignored, and if you have enough time it should be memorized. 

 

The HIGH, MED, or LOW designation is NOT A PREDICTION OF WHAT RULES 

WILL APPEAR ON ANY GIVEN EXAM.  Instead, we have given each rule a designation 

depending on how often that particular rule has shown up on past California Bar Exam essays. 

 

For example, whenever an Evidence question appeared, we found that approximately 

80% of the time a component of the question dealt with the General Hearsay Rule.  Since this 

rule is tested frequently, it makes sense to spend more time memorizing it than, say, the rule of 

Prohibition Against Jury Investigations, which appeared only once in the last 20+ years. 

 

Again, the purpose of providing the HIGH/MED/LOW priority rating and the frequency 

with which rules have appeared is so you can see how often each rule has been tested as 

compared to the other rules at a glance, and prioritize your studying to focus on the most 

important and frequently tested rules first before moving onto the less important ones.  

Ultimately, this method promotes efficiency in studying for California Bar Exam. 

 

 

Best of luck on the exam! 

 

– The SmartBarPrep Team 
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CONSTITUTIONAL LAW 02 

A.  Constitutional Limits on Federal Court Jurisdiction 

State Sovereign Immunity (11th Amendment) 

11th Amend. prohibits a party from suing a state (or 

state agency) in Federal Court UNLESS: 

a) State explicitly consents to waive protection; 

b) Lawsuit pertains to federal laws adopted under 

Section 5 of the 14th Amendment; 

c) Lawsuit seeks only injunctive relief against a 

state official; OR 

d) Lawsuit seeks money damages from a state 

official. 

 

11th Amend. DOES NOT apply to:  

a) Local governments;  

b) A federal lawsuit by a state against another 

state; OR  

c) A lawsuit by the federal govt. against a state. 

 

B.  Justiciability 

Art. III of the U.S. Constitution limits federal courts to 
hearing actual cases and controversies. 
 
Standing – P must have standing to sue in court.   
Exists when: 

1) P personally suffered an injury in fact (concrete 
and particularized injury); 

2) There is causation; AND 
3) The injury is redressable by court order. 

 
Injunctive/Declaratory Relief – P must show a 
concrete, imminent threat of future injury. 
 
Third-Party Standing – Generally not permitted 
UNLESS:  

a) A close relationship exists;  
b) It’s difficult or unlikely for the third-party to assert 

their rights on their own; OR  
c) The third-party is an organization. 

 
Organization Standing – Allowed to sue on behalf of 
the members if:  

1) The suit is related to an issue germane to the 
organization’s purpose;  

2) Members would have standing to sue; AND  
3) Members’ participation is not necessary. 

 
Taxpayer Standing – P may bring a lawsuit regarding 
specific amounts owed under their tax bill. 

− But, a party DOES NOT have standing solely for 
being a taxpayer (i.e. challenging govt. 
expenditures). 

 
Advisory Opinions, Ripeness, & Mootness – Courts 
CANNOT give advisory opinions or address hypothetical 
disputes. 

Ripeness – whether the case is ready to be litigated.   
A case is ripe → when actual harm or an immediate 
threat of harm exists. 

− Court may grant pre-enforcement review of a 
statute/law after considering: (1) hardship of the 
parties if no review; AND (2) fitness of the 
record. 

 
Mootness – when a dispute has ended or was resolved 
before review.   

− Exceptions → (a) case is capable of being 
repeated but escapes review; (b) voluntary 
cessation, but it can resume any time; OR (c) 
class actions, where at least one member has 
an ongoing injury. 

 

C.  Powers of Congress 

Commerce Clause – Under the commerce clause, 

Congress can regulate: 

1) Channels of interstate commerce (highways, 

phone lines) 

2) People and instrumentalities of interstate 

commerce (cars, airplanes, pilots); 

3) Economic/commercial activity that has a 

substantial effect on interstate commerce. 

 

Federal regulations regarding intrastate commerce will 

be upheld when (1) there is a rational basis, (2) to 

conclude that the cumulative impact (aggregation), (3) 

has a substantial effect on interstate commerce. 

− Aggregation CANNOT be used when the activity 

is not commercial/economic in nature. 

 

Power to Enforce the 13th, 14th, & 15th Amendments 

Congress has the power to enforce: 

▪ 13th Amend. – abolition of slavery. 

▪ 14th Amend. – privileges and immunities, due 

process, equal protection, apportionment of 

representatives. 

▪ 15th Amend. – right to vote cannot be denied 

because of race. 

 

Congress MAY ONLY prohibit behavior that is likely to 

involve a constitutional violation.  There must be 

congruence and proportionality between the injury to be 

prevented and the legislative means adopted. 

− Congress CANNOT define Constitutional rights 

or change substantive law. 

 

Taxing Power – Congress has the power to lay and 

collect taxes, duties, imposts, and excises. 

− Duties, imposts, and excises MUST be 

geographically uniform throughout the U.S. 

− Under 16th Amend., Congress has the power to 

collect taxes on income from any source. 
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Spending Power – Congress has the power to spend 

for the common defense and general welfare. 

 

Congress MAY attach restrictions or conditions on 

States receiving federal funds, BUT must satisfy the 

following: 

1) Spending must be for the general welfare; 

2) Condition must be imposed unambiguously; 

3) Condition must be related to the federal interest 

in national projects or programs; 

4) Condition cannot induce unconstitutional activity; 

AND 

5) Condition cannot be so coercive as to turn 

pressure into compulsion. 

 

D.  Powers of the President 

Domestic Powers – President has the power to: 

1) Execute the law; 

2) Appoint ambassadors, consuls, federal judges, 

and officers (with senate advice and consent);  

3) Appoint inferior officers (when such power is 

given by Congress); 

4) Remove cabinet level appointees (without 

cause); 

5) Remove independent regulatory agency 

appointees (without cause unless Congress 

passes a law requiring good cause); 

6) Pardon federal crimes; and 

7) Act as Commander-in-Chief of the military 

(control troops). 

 

Treaty & Foreign Affairs Powers – President shares 

treaty powers with Congress. Treaties may be 

negotiated by the President, but must be ratified by the 

Senate. 

− But, the President has the power to enter into 

Executive Agreements (agreements between 

the President and a head of a foreign country) 

without Senate approval. 

 

President has the power to control and deploy U.S. 

troops in foreign countries. 

 

E.  Federal Interbranch Relationships 

Delegation of Congressional Powers – Congress may 

delegate legislative powers, so long as:   

1) The powers are delegable under the 

Constitution; AND 

2) Congress provides reasonably intelligible 

standards to guide the delegation. 

 

Non-Delegation Doctrine – Congress CANNOT 

delegate powers it does not have. 

F.  Intergovernmental Immunities 

State Immunity from Federal Law (10th Amendment)  

All powers not granted to the Fed Govt. are reserved to 

the States (unless prohibited by the Constitution). 

 

Congress CANNOT compel a State Govt. to implement 

legislation. 

− BUT, Congress MAY induce state govt. action 

by attaching restrictions and conditions on 

federal funding pursuant to its spending power. 

 

G.  Federalism-Based Limits on State Authority 

Negative Commerce Clause – A state MAY regulate 

commerce so long as Congress has NOT enacted laws 

on the subject matter. 

− If such laws are enacted, then any state/local 

law would be pre-empted by federal law. 

 

Notwithstanding the above, States CANNOT pass laws 

that: 

a) Discriminate against out-of-state commerce; OR 

b) Place an undue burden on interstate commerce. 

 

Discriminatory Regulations – Laws that are facially 

discriminatory or have a discriminatory impact are 

unconstitutional UNLESS: 

a) The burden is narrowly tailored to achieve a 

legitimate, non-protectionist state objective 

(no less-discriminatory alternatives are 

available); OR 

b) The state is a market participant rather than a 

regulator of economic activity. 

 

Unduly Burdensome Regulations – Laws that are not 

discriminatory, but place an undue burden on interstate 

commerce are UNCONSTITUTIONAL when: 

1) the burden on interstate commerce,  

2) is clearly excessive to the putative benefits to 

the state/local govt. 

*Courts apply this balancing test on a case-by-case 

basis. 

 

Supremacy Clause & Preemption – Under the 

Supremacy Clause, a validly enacted federal law will 

always preempt conflicting state law. 

− Express Preemption – occurs when the federal 

law specifically states it is exclusive. 

− Implied Preemption – occurs when: (a) direct 

conflict with state law; (b) field preemption 

(appears from the law itself or legislative 

history); OR (c) state law substantially interferes 

with the objective of the federal law. 
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EVIDENCE 05 

A.  Probative Value 

Relevance & Rule 403 Exclusions 

 

Relevance – Evidence is relevant if:  

1) it has any tendency to make a fact more or 

less probable than it would be without it; AND  

2) the fact is of consequence in determining the 

action. 

*Relevant evidence is admissible unless another rule or 

exclusion provides otherwise. 

 

Rule 403 Exclusions – The court may EXCLUDE 

relevant evidence if its probative value is substantially 

outweighed by a danger of: 

a) unfair prejudice; 

b) confusing the issues; 

c) misleading the jury; 

d) undue delay; 

e) wasting time; OR 

f) being needlessly cumulative. 

 

B.  Policy Exclusions 

Subsequent Remedial Measures – such evidence is 

NOT admissible to prove: 

a) negligence; 

b) culpable conduct; 

c) a defect in a product or design; OR 

d) a need for a warning or instruction. 

*BUT, such evidence may be admitted for other 

purposes (impeachment, control, ownership, feasibility). 

 

Compromise/Settlement Offers & Negotiations – 

Statements and offers made during settlement 

negotiations are NOT admissible to: 

a) prove the validity or amount of a disputed claim; 

OR 

b) impeach by a prior inconsistent statement. 

 

Pleas & Plea Negotiations 

The following are NOT admissible in a subsequent civil 

or criminal case: 

a) statements made during plea discussions; 

b) a nolo contendere plea (D doesn’t admit or 

dispute the charge); OR 

c) a guilty plea that is later withdrawn. 

 

Paying or Offering to Pay Medical Expenses 

NOT admissible to prove liability, BUT any related 

statements or factual admissions are admissible. 

 

Liability Insurance 

NOT admissible to prove culpability, BUT admissible for 

other purposes (i.e. ownership, control, agency). 

C.  Physical & Documentary Evidence 

Authentication of Evidence – All evidence MUST be 

authenticated before being admitted. 

− Physical Evidence → through witness 

testimony or by evidence that shows it has been 

held in a substantially unbroken chain of 

custody. 

− Voice Recordings → by anyone who has heard 

the person speak and identified the recorded 

person as the speaker. 

 

Best Evidence Rule – the original writing, recording, 

or photograph is required to prove its content UNLESS: 

a) it’s a reliable duplicate (a photocopy);  

b) all the originals are lost or destroyed, and not 

by the offering party acting in bad faith; 

c) an original cannot be obtained by judicial 

process;  

d) it was not produced after proper notice was 

given to the party in control and against whom it 

would be offered against; OR 

e) it’s not closely related to a controlling issue. 

 

D.  Character Evidence & Related Concepts 

Character Evidence – Generally, character evidence is 

NOT admissible to prove propensity (that a person acted 

in conformity with a character trait on a particular 

occasion). 

− BUT, character evidence is generally ALLOWED 

for non-propensity purposes (i.e. when character 

is an ultimate issue in the case → defamation). 

 

See below for specific rules when Character Evidence 

MAY be offered as circumstantial evidence to prove 

propensity. 

 

CRIMINAL CASES 

D’s character: 

− D can ALWAYS offer evidence of his own 

character. 

− Prosecution is NOT allowed to prove D acted in 

accordance with D’s character trait unless D 

opens the door. 

 

Victim’s character (not involving rape): 

− D can offer reputation and opinion evidence to 

show victim’s character to show D’s innocence. 

− If D presents evidence of victim’s character, 

Prosecution can offer evidence of: (a) victim’s 

good character (for the same trait); or (b) D’s 

bad character (for the same trait). 
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Priority RatingPriority RatingPriority RatingPriority Ratingssss    GuideGuideGuideGuide    

A priority rating (H or M) will be listed in the color-coded circle next to each rule. 

 

Priority Circle Priority Explanation 

 

High Priority – these are the most important and 

frequently tested rules. 

 

Medium Priority – these rules are tested slightly less 

frequently, but are still important. 

 

The priority ratings are based upon two primary factors: 

 The testing frequency for each topic in the official MBE Subject Matter Outline 
released by the National Conference of Bar Examiners. 

 How often that rule has been tested in the past on the MEE essays for that particular 
subject area.  This testing frequency data is also useful for prioritizing the MBE rules 
because both the MBE and MEE sections are drafted by the same entity (the 
National Conference of Bar Examiners). 

There are no LOW priority rules because all MBE rules are important and may be tested on 
any given exam.  As such, we felt many important rules would receive an unwarranted LOW 
designation. 

The purpose of providing the HIGH/MEDHIGH/MEDHIGH/MEDHIGH/MEDIUMIUMIUMIUM priority rating is so you can see how 
important each rule is compared to the other rules at a glance, and prioritize your studying prioritize your studying prioritize your studying prioritize your studying 
to focus on the most important and frequently tested rules firstto focus on the most important and frequently tested rules firstto focus on the most important and frequently tested rules firstto focus on the most important and frequently tested rules first    and foremostand foremostand foremostand foremost before moving 
onto the less important ones. 



MBE Smart Sheets 
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The HIGHHIGHHIGHHIGH or MEDMEDMEDMEDIUMIUMIUMIUM    designation is not a prediction of what rules will appear on any 
given exam. 

Instead, it is meant to help you prioritize your studying to focus on the most important and 
frequently tested rules.  Ultimately, this method promotes efficiency in studying for the bar 
exam. 

Best of luck on the exam! 

– The SmartBarPrep Team 
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Printing InstructionsPrinting InstructionsPrinting InstructionsPrinting Instructions    

1. Download the "PDF" file of the flashcards to your computer. 

2. Open the PDF file (Adobe Acrobat Reader can be downloaded for free at 
https://get.adobe.com/reader/). 

3. Print the PDF file.  In Adobe Acrobat Reader, print as “Actual size” for the best results. 

4. After printing the PDF, cut on the solid lines and fold on the dotted line. 

5. That’s it! 

 

Best of luck on the exam! 

– The SmartBarPrep Team 



      

 

 

 
When does an Agency Relationship exist? 

  

      

 

If there is: 

1) Assent; 
2) Benefit; AND 
3) Control. 

 

 

Priority:  Medium 

      

 

 

 
What is an Agent? 

  

      

 
 

An agent is a person or entity that acts on behalf of 
another – the principal. 
 
 
 
 
 
 
Priority:  Medium 

      

 
 

 

When does Express Actual Authority exist? 

  

      

 

 

When the principal has explicitly told the agent that  
he is entitled to act (either orally or in writing). 
 

 
 

Priority:  HIGH 

      

 

 

When does Implied Actual Authority exist? 

  

      

 

When either: 

a) The agent believes he is entitled to act to carry out 
his express authorized duties; 

b) The agent has acted similarly in prior dealings; OR 
c) It is customary for agents in that position to act in 

that way. 
 

Priority:  HIGH 



      

 

 

 
When does Apparent Authority exist? 

  

      

 

When: 

1) The principal holds out another as having authority; 
AND 

2) A third-party reasonably relies on that authority. 

 

 

Priority:  HIGH 

      

 

 

How does a principal hold out an agent as having 
authority? 

  

      

 

When he: 

a) Gives the agent a position/title indicating such authority; 
b) Has previously held the agent out as having authority and 

has not published a revocation; OR 
c) Has cloaked the agent with the appearance of authority. 

 

Priority:  HIGH 

      

 

 

When does Ratification occur? 

 

 
 

      

 

When the principal: 

1) Has knowledge of all material facts or contract terms; 
AND 

2) Thereafter manifests assent (approval) of the same 
through words or conduct. 

 
Priority:  Medium 

      

 

Under respondeat superior, an employer is 
vicariously liable for an employee’s negligent act if 

the employee was acting within the scope of 
employment. 

When is an employee deemed to be acting within 
that scope? 

      

When: 

a) Performing work assigned by the employer;  
b) Engaging in a course of conduct subject to the 

employer’s control; OR 
c) The conduct is of the same general nature as that 

authorized or incidental to that authorized. 

**Conduct is not outside the scope merely because an employee 
disregards the employer’s instructions. 

Priority:  HIGH 
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QUESTION 5

Arnold and Betty agreed to launch a business selling a durable paint that Arnold had 
developed and patented. They agreed to share all profits and to act as equal owners. 
Betty agreed to contribute $100,000 to the business venture. Arnold agreed to contribute 
his patent for durable paint. Arnold told Betty that he thought the patent was worth 
$100,000. He did not tell Betty that he had previously tried to sell the patent to several 
reputable paint companies but was never offered more than $50,000. Arnold and Betty 
agreed that Betty would be responsible for market research and marketing and Arnold 
would be responsible for incorporating the business and taking care of any other steps 
needed to start the enterprise.

Arnold first located a building within which to operate the business, owned by Landlord 
Co., and entered into a one-year lease in the name of Durable Paint, Inc.  Subsequently, 
after Arnold took the necessary steps, Durable Paint, Inc. was incorporated. At the 
corporation’s first board of directors meeting, Arnold and Betty were named as sole 
directors and officers. During that meeting, Arnold and Betty voted for the corporation to 
assume all rights and liabilities for the lease and to accept assignment of Arnold’s patent 
rights.  

Over the next six months, Durable Paint, Inc. faced unforeseen and costly manufacturing 
and supply problems. At the end of the first six months, the corporation had exhausted all 
its capital and was two months behind on rent. To make matters worse, a competitor 
developed a far superior product, making Durable Paint, Inc.’s patent effectively 
worthless. Durable Paint, Inc. had no other assets.  

Landlord Co. sued Arnold and Betty personally for damages for breach of the lease.  

Betty sued Arnold.

1. On what theory or theories might Arnold be found personally liable for damages to 
Landlord Co.? Discuss.

2. On what theory or theories might Betty be found personally liable for damages to 
Landlord Co.? Discuss.

3. On what theory or theories might Arnold be found personally liable for damages to 
Betty? Discuss.
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QUESTION 5: SELECTED ANSWER A

Arnold's Liability

There are multiple theories under which Landlord Co. can try to hold Arnold personally 

liable.

Corporation Formation - when did Arnold and Betty form a corporation?

De Jure Corporation

A corporation is a business entity which is separate from its legal owners 

(shareholders). This means that the shareholders of the business are not personally 

liable for the obligations and liabilities of the business. They are only liable to the extent 

of their investment (and for their own torts). In order to form a corporation (known as a 

de jure corporation if properly formed), articles of incorporation must be filed with the 

secretary of state following certain required procedures and including certain 

information.  

Here, Arnold did not take the necessary steps to form Durable Paint, Inc. until after 

entering into the lease with Landlord Co. Accordingly, a de jure corporation was not 

formed when Arnold entered into the lease.  

De Facto Corporation

If a corporation is not properly performed, the corporation still may be treated as a 

corporation for purposes of personal liability of its shareholders if there is a corporation 

formation statute, there is a good faith attempt to comply with the statute, and the

corporation acts as if it is a corporation. In this situation, the incorporator must not know 

that it failed to form a corporation.  

Here, Arnold did not form the corporation or attempt to form the corporation until after
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QUESTION 5: SELECTED ANSWER B

ANSWER TO QUESTION 5

I. Arnold's Liability to Landlord Co.

A. Partnership Liability

The issue is whether Arnold can be held personally liable as a partner of Durable Paint, 

Inc.  

i. Formation

The issue is whether Arnold and Betty formed a valid partnership.  

A partnership is the carrying on of a business for profit by two or persons as co-owners. 

There are three types of partnerships: general partnerships, limited partnerships, and 

limited liability partnerships. There are no formalities necessary to create a general 

partnership. A general partnership will be presumed where two parties share the profits 

of a business venture. The parties' subjective intentions are irrelevant when considering 

whether a partnership was formed. Where a partnership is formed, the partnership 

agreement will generally control the rights and liabilities of the partners, but where the 

agreement is silent, the provisions of the Uniform Partnership Act will control.    

Here, Arnold and betty agreed to launch a business selling a durable paint that Arnold 

had developed and patented. Thus, they entered into an agreement to carry on a 

business for profit. Moreover, Arnold and Betty agreed to share all profits and act as 

equal owners in the partnership. Even though Betty contributed $100,000 as a capital 

investment and Arnold only contributed a patent worth $50,000, the two will likely be 

considered to have entered into a general partnership where Betty would be responsible 

for market research and marketing and Arnold would be responsible for incorporating 




















3 

 



 
 
 
 
 
 
 












 


o 


 
o 




 



 



4 

 














 

      

        









        
 




          



          
        






5 

 









 


 




































6 

 



















 



 

 

 

 


 

 



















77 

Table of Contents

California Performance Test Instructions ...........................................................................................16

California PT’s – Newer Format (July 2017 – Present) .....................................................................19

Feb 2022, PT Question – Objective Memorandum ...........................................................................20

Feb 2022, PT Answer 1 – Objective Memorandum ..........................................................................40

Feb 2022, PT Answer 2 – Objective Memorandum ..........................................................................48

July 2021, PT Question – Draft Closing Oral Argument ..................................................................56

July 2021, PT Answer 1 – Draft Closing Oral Argument ..................................................................77

July 2021, PT Answer 2 – Draft Closing Oral Argument ..................................................................85

Feb. 2021, PT Question – Objective Memorandum & Recommend Contract Changes ...................93

Feb. 2021, PT Answer 1 – Objective Memorandum & Recommend Contract Changes ................114

Feb. 2021, PT Answer 2 – Objective Memorandum & Recommend Contract Changes ................123

Oct. 2020, PT Question – Objective Memorandum ........................................................................132

Oct. 2020, PT Answer 1 – Objective Memorandum .......................................................................151

Oct. 2020, PT Answer 2 – Objective Memorandum .......................................................................161

Feb. 2020, PT Question – Persuasive Letter ...................................................................................172

Feb. 2020, PT Answer 1 – Persuasive Letter...................................................................................191

Feb. 2020, PT Answer 2 – Persuasive Letter...................................................................................195

July 2019, PT Question – Objective Memorandum ........................................................................199

July 2019, PT Answer 1 – Objective Memorandum .......................................................................216

July 2019, PT Answer 2 – Objective Memorandum .......................................................................227

Feb. 2019, PT Question – Persuasive Brief .....................................................................................246

Feb. 2019, PT Answer 1 – Persuasive Brief ....................................................................................267

Feb. 2019, PT Answer 2 – Persuasive Brief ....................................................................................276

July 2018, PT Question – Persuasive Brief .....................................................................................284

July 2018, PT Answer 1 – Persuasive Brief ....................................................................................305

July 2018, PT Answer 2 – Persuasive Brief ....................................................................................311

Feb. 2018, PT Question – Objective Memorandum ........................................................................316

Feb. 2018, PT Answer 1 – Objective Memorandum .......................................................................334

Feb. 2018, PT Answer 2 – Objective Memorandum .......................................................................341

July 2017, PT Question – Persuasive Letter ....................................................................................348

July 2017, PT Answer 1 – Persuasive Letter ...................................................................................369



88 

July 2017, PT Answer 2 – Persuasive Letter ...................................................................................375

MPT Task: Draft Agreement/Contract ..............................................................................................381

July 2018, MPT-2 ............................................................................................................................382

July 2018, MPT-2, Point Sheet ........................................................................................................399

July 2013, MPT-2 ............................................................................................................................407

July 2013, MPT-2, Point Sheet ........................................................................................................421

July 2011, MPT-1 ............................................................................................................................428

July 2011, MPT-1, Point Sheet ........................................................................................................442

MPT Task: Draft Causes of Action .....................................................................................................453

July 2008, MPT-2 ............................................................................................................................454

July 2008, MPT-2, Point Sheet ........................................................................................................467

MPT Task: Draft Closing Argument ..................................................................................................476

February 2020, MPT-2 ....................................................................................................................477

February 2020, MPT-2, Point Sheet ................................................................................................494

February 2011, MPT-1.....................................................................................................................506

February 2011, MPT-1, Point Sheet ................................................................................................523

February 2002, MPT-3 ....................................................................................................................531

February 2002, MPT-3, Point Sheet ................................................................................................548

MPT Task: Draft Findings of Fact & Conclusions of Law ..............................................................556

February 2017, MPT-2 ....................................................................................................................557

February 2017, MPT-2, Point Sheet ................................................................................................575

MPT Task: Draft Interrogatories .......................................................................................................583

July 2000, MPT-2 ............................................................................................................................584

July 2000, MPT-2, Point Sheet ........................................................................................................600

MPT Task: Draft Will ..........................................................................................................................606

July 2002, MPT-2 ............................................................................................................................607

July 2002, MPT-2, Point Sheet ........................................................................................................625

July 1999, MPT-3 ............................................................................................................................632

July 1999, MPT-3, Point Sheet ........................................................................................................647

MPT Task: Opinion Letter ..................................................................................................................656

July 2021, MPT-2 ............................................................................................................................657

July 2021, MPT-2, Point Sheet ........................................................................................................674



20Feb 2022, PT Question – Objective Memorandum

February 2022

California
Bar
Examination

Performance Test  
INSTRUCTIONS AND FILE 



40Feb 2022, PT Answer 1 – Objective Memorandum

PT: SELECTED ANSWER 1 

TO: Debra Uliana, Chief Deputy District Attorney

FROM: Applicant

RE: In Re Price

As you requested, below is a memorandum addressing whether Price violated 

Columbia Rule of Professional Conduct 4.2 ("Rule 4.2") in his dealings with Howe on 

October 3 and November 18, 2021, including whether he could rely on Columbia Rule 

of Professional Conduct 5.2 ("Rule 5.2") as an exception in each instance.

I. THE OCTOBER 3 DEALING LIKELY DOES NOT CONSTITUTE A BREACH OF 

RULE 4.2 UNDER THE TOTALITY OF THE CIRCUMSTANCES.

A. Price's October 3 Dealing with Howe Constitutes a Prima Facie Violation of Rule 4.2 

Because He Used an Agent to Listen in On a Conversation with Howe.

Rule 4.2, referred to as the "no-contact" rule, provides that "a lawyer shall not 

communicate directly or indirectly . . . with a person the lawyer knows to be represented 

by another lawyer in the matter, unless the lawyer has the consent of the other 

lawyer." Rule 4.2(a). The Columbia Supreme Court, whose interpretation of Rule 4.2 is 

binding on Columbia courts, has held that a prosecutor is subject to Rule 4.2. State v. 

Nelson, Columbia Supreme Court (2015) (hereinafter "Nelson").  

Indirect communication encompasses situations where a lawyer seeks to communicate 

with a represented person through an intermediary, such as an agent or investigator. In 

addition, the Columbia Supreme Court has held that Rule 4.2 applies even where the 

prosecutor is only listening rather than speaking, on the ground that barring the former 
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PT: SELECTED ANSWER 2

MEMORANDUM

TO:       Debra Uliana, Chief Deputy District Attorney

FROM: Applicant

DATE:  February 22, 2022

RE:         In Re Price

As you have requested, below please find a memorandum that addresses whether 

Deputy District Attorney Mark Price violated Columbia Rule of Professional Conduct 4.2 

in his dealings with Darryl Howe on October 3 and November 18, and whether Price 

could rely on Columbia Rule of Professional Conduct 4.2 with respect to such dealings.  

I. October 3 Dealings  

Whether Price Violated Rule 4.2 in His Dealings with Howe on October 3

Rule 4.2 provides that in representing a client, a lawyer shall not communicate directly 

or indirectly about the subject of the representation with a person the lawyer knows to 

be represented by another lawyer in the matter, unless the lawyer has the consent of 

the other lawyer. However, this does not prohibit communications otherwise authorized 

by law or court order. In order to determine if this rule was violated on October 3, it's 

necessary to examine and analyze several different elements of this rule.  

Rules for Prosecutors

First, it is necessary to determine if Rule 4.2 applies to prosecutors. State v. Mann

established that a prosecutor is no less subject to the Columbia Rules of Professional 

Conduct than any other lawyer. Thus, even though Price is a prosecutor, Rule 4.2 

applies to his conduct.  




